
In The Court of Smt. Priyanka Saikia, Munsiff No. 2, 

Sonitpur, Tezpur 

 

Case No: Misc (J) 115/2018 

Chandra Saikia –vs- Jadu keot 

09-03-2022 

Both sides represented. 

Heard the learned Counsel appearing on behalf of 

the petitioner-legal heir.  

By this order, I shall dispose of the petition 

Nos.1258/18 filed by the plaintiffs for their substitution the 

names in place of the deceased proforma defendant No.14 

by condoning delay from which the instant Misc. (J) case 

has arisen. It is stated in the above petition that the 

petitioner of the suit proforma defendant No.14 died on 

14.07.2017 leaving behind his heirs. The name of all the 

legal heirs are necessary to be substituted in plaint in place 

of the proforma defendant No.14 as mentioned in the 

Schedule. There has been a delay of 292 days and as such 

the suit is abated. The delay was made by the plaintiffs 

because they came to know about the death of proforma 

defendant No.14 only on 07.07.2018. The plaintiffs submit 

that till 107.07.2018 they have no knowledge about the 

death of proforma defendant No.14. 

At the outset, it may be worthwhile to point out that 

if a party dies during the pendency of the suit, then the 

provisions enshrined in Order XXII of CPC will come into 

play and the legal representatives/heirs of such deceased 



party have to be substituted in conformity with the 

procedure mentioned therein. 

Order XXII of CPC lays down a comprehensive 

procedure for filing an application for bringing the legal 

heirs of the deceased plaintiff/defendant on record. The 

said application must be filed within 90 days from the date 

of death of the litigant. If right to sue does not survive, the 

death will put an end to the suit, and if right to sue 

survives the death will not put an end to the suit. If the 

application for substitution of the legal representatives is 

not made within the aforesaid 90 days (stipulated under 

Article 120 of the Limitation Act), the suit shall stand 

abated automatically. No specific order should be made in 

this regard.  

Rule 9 of Order XXII CPC deals with the effect of 

abatement. On a plain reading of the provision, it becomes 

apparent that where a suit abates under Order XXII, no 

fresh suit can be brought on the same cause of action. This 

provision also enables the plaintiff or the legal heirs of the 

deceased plaintiff to move an application for setting aside 

the abatement; and if it is proved that he was prevented 

by any sufficient cause from continuing the suit, then, the 

Court is empowered to set aside the abatement. The 

provision for condonation of delay as envisaged under 

Section 5 of the Limitation Act shall apply to such 

application.  

In the case in hand, the proforma defendant has died 

on 14-07-2017 and vide order dated 10.08.2017, it was 

reflected and the plaintiff was directed to take steps for 



substitution. The plaintiff has filed petition for substitution 

on 01.08.2018.  As such, the instant suit stood abated 

automatically against proforma defendant No.14  upon the 

expiry of the limitation period, as aforesaid owing to non-

substitution of the legal representative of the deceased 

proforma defendant No.14.  

In the case in hand, the proforma defendant No.14 

has died on 14-07-2017 and the present petition for 

substitution was filed on 01.08.2018. As such, it is clear 

that the substitution petition had been filed after the expiry 

of the limitation period i.e. 90 days, and thus there was 

delay of 292 days in filing the same. Consequently, the 

instant suit stood abated automatically against the 

proforma defendant No.14 upon the expiry of the limitation 

period, as aforesaid owing to non substitution of the legal 

representative of the deceased proforma defendant No.14.  

Now, therefore, in order to set aside the aforesaid 

abatement of the suit and to substitute the legal heir of the 

deceased proforma defendant No.14, the plaintiffs must 

satisfy the Court that they were prevented by any sufficient 

cause from making the application for substitution within 

the period of limitation as mandated under Rule 9 of Order 

22 of CPC. A bare perusal of the assigned any cause, much 

less sufficient cause for not making the application for 

substitution within 90 days from the date of death of the  

proforma defendant No.14.  

Evidently, the plaintiffs have explained that the delay 

occurred in filing the application for substitution in the suit 

for the illness and prolong ailment of the engaged counsel. 



In support of his ground, he did not submit any medical 

documents. The plaintiff has been negligent and inactive in 

not taking timely steps to substitute the legal heir of the 

deceased proforma defendant No.14 in the suit. This being 

so, the plaintiffs/petitioners have utterly failed to make out 

any sufficient cause so as to enable the Court to invoke its 

jurisdiction under Order XXII Rule 9 of CPC for setting 

aside the abatement of the suit. In this context, the 

following observation of the Hon’ble Supreme Court in 

Balwant Singh v. Jagdish Singh, reported in (2010) 8 

SCC 685 : (2010) 3 SCC (Civ) 537 is worth noting:  

“33. Furthermore, it is also a well-settled canon of 

interpretative jurisprudence that the Court should not give 

such an interpretation to the provisions which would 

render the provision ineffective or odious. Once the 

legislature has enacted the provisions of Order XXII, with 

particular reference to Rule 9, and the provisions of the 

Limitation Act are applied to the entertainment of such an 

application, all these provisions have to be given their true 

and correct meaning and must be applied wherever called 

for. If we accept the contention of the learned counsel 

appearing for the applicant that the Court should take a 

very liberal approach and interpret these provisions (Order 

XXII Rule 9 CPC and Section 5 of the Limitation Act) in 

such a manner and so liberally, irrespective of the period of 

delay, it would amount to practically rendering all these 

provisions redundant and inoperative. Such approach or 

interpretation would hardly be permissible in law.  



34. Liberal construction of the expression “sufficient 

cause” is intended to advance substantial justice which 

itself presupposes no negligence or inaction on the part of 

the applicant, to whom want of bona fide is imputable. 

There can be instances where the court should condone 

the delay; equally there would be cases where the court 

must exercise its discretion against the applicant for want 

of any of these ingredients or where it does not reflect 

“sufficient cause” as understood in law. (Advanced Law 

Lexicon, P. Ramanatha Aiyar, 2nd Edn., 1997)  

35. The expression “sufficient cause” implies the 

presence of legal and adequate reasons. The word 

“sufficient” means adequate enough, as much as may be 

necessary to answer the purpose intended. It embraces no 

more than that which provides a plentitude which, when 

done, suffices to accomplish the purpose intended in the 

light of existing circumstances and when viewed from the 

reasonable standard of practical and cautious men. The 

sufficient cause should be such as it would persuade the 

court, in exercise of its judicial discretion, to treat the delay 

as an excusable one. These provisions give the courts 

enough power and discretion to apply a law in a 

meaningful manner, while assuring that the purpose of 

Contd. enacting such a law does not stand frustrated.” 

(Emphasis is mine). 

It is pertinent to mention herewith that in a recent 

order passed in Re: Cognizance for Extension of Limitation 

, Suo Motu Writ (Civil) No. 3 of 2020,  the Hon'ble 

Supreme Court has restored the order extending limitation 



period for filing of cases and applications in courts and 

tribunals from 15.03.2020 to 28.02.2022. Hence, this suit 

is not covered under this period. 

In the light of the foregoing discussion, I am of the 

considered opinion that the substitution petition bearing 

No. 1258/18 is liable to be rejected. It is accordingly 

rejected. The instant suit is accordingly disposed of as 

having abated against the deceased proforma defendant 

No.14. 

Accordingly, the Misc(J) case is disposed of. 

 

 


